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or 8 little, expected to be obliged to main» 
4. ain an abe before your Locdſhips, in behalf 
of this propoſition, that different infeftments might 
be taken in favour, of different perſons, hy virtue of a clauſe: 
of diſpenſation in a charter, when the lands contained in that 
WE had Pan parcelled out by way of alienation to various 

Mer he late caſes herein this queſtion, occurred, 
cl 2 both h ere and in the laſt reſort, ſeem to have fixed 
this point of law beyond a poſſibility of doubt. It is true 
indeed, that. in ſome caſes relative to the. qualifications of 
freeholders in the county of Forfar, previqus to the late ge 
neral Wen. Tour, Lordſhips found an —— rang in 
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that manner null, but that judgment was reverſed, firſt, in 
the caſe of David Moodie, and thereafter in the caſe of ma- 
ny other freeholders by judgments in the Houſe of Lords; 
and afterwards your Lordſhips thought yourſelves ſo much 
tied down by thoſe judgments, that, in the caſe of David 
Dundas of Newhalls, and others, freeholders in the county 
of Linlithgow, you ſuftained infeftments taken m that way, 
which judgments were afterwards affirmed upon an appeal 
JJ % not en ag 
In theſe caſes it was argued, that, ſince the ſtatute 1615, 
appointing the recording of ſeiſines in a public regiſter, pa- 
tent to all the lieges, no reaſon can be aſſigned in found 
fenſe or expediency, why the ſuperior may not give infeft. 
ment to his vaſlal upon any part of the ſuperior's eſtate, 
although no part of the eſtate conveyed to the vaſſal. The 
only uſe of giving infeftment upon the lands themſelves, 
was to render the infefment public, in order to prevent 
frauds, and the lieges from being enſnared by double rights: 
But, as the public records are the only notification which 
the lieges are obliged to regard, and which, in fact. they do 
depend upon the obſervance of, the other form Becomes ſu- 
perfluous and unneceſſary. If infeftment has actually been 
taken, if an inſtrument certifying the fact is extended ; and, 
if that inſtrument is recorded in the proper regiſter, where 
it is patent to the inſpection of all the lieges; it furely can 
be of no momento enquire,” whether every punctilio of the 
ſtrict feudal forms, which, before the rei don of ſeiſines 
were uletful and expedient ; and as it admitted that the 
crown has full powers. to unite tenements lying diſconti - 
guous ; fo that an inteftment taken upon one of theſe tene- 
ments ſhould be ſuffieient for the other” tenement, though 
lying ad an hundred miles diſtance, the complainer can diſ- 
cover nothing in the principles of law, reaſon, or public 
expediency, why the crown cannot authorile an infeftment 
to be taken upon any part of the crown's property, though 
not 
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upon the lands intended to be veſted by the infeftment, as 
the whole falls to be conſidered as an united tenement in 
the crown who authoriſes the infeftment. . 
Ibis reaſoning applies preciſely to the caſe before your 
Lordſhips. And as judgment was pronounced agreeable to 
it by the houſe of Lords, in no fewer than thirteen different 
caſes from the county of Forfar, and by your Lordſhips, in 
four different caſes. from the county of Linlithgow, which 
were affirmed by the houſe of Lords; A fimilar deciſion was 
alſo given by your Lordſhips, in two caſes from the county 
of Lanerk ; and in ſome others from the county of Renfrew, 
where the judgment of this court was acquieſced in, no ap- 
peal having been brought. _ | 
Ihe reſpondents do indeed labour to eſtabliſha diſtinction 
between the preſent caſe and thoſe in which theſe judguients 


were pronounced. But, in the humble apprehenſion of the 


complainer,|thoſe diſtintions do not at all affect the merits of 
the queſtion The diſtinctions they argue upon are two. 
The firſt founded upon the words of. the claule of diſpenſa- 
tion; the other, that, in the former caſes, the qualifications 
of the ſreeholders were only literents, which could not be 
conſidered as proper alienations, being nothing elfe but bur- 
dens; ſo that the infeftment ſuſtained muſt be conſidered on 


the footing of an infeftment to the fiar, properly taken un- 


der the clauſe of diſpenſation. 8 

As to the firlt of theſe, the argument of the reſpondents 
reſts upon the word unica in the claule of diſpenſation ; from 
which they contend, that that clauſe authoriſes only a ſingle 
ſeiſine to be taken; confequently, when more ſeiſines than 
one were taken, the powers given by the claule of diipenſa- 
tion were exceeded, and the feiſines void. | 11. ah 
But the clauſe truly will not bear this interpretation; for 
it evidently gives a power of taking more than one ſeiline ; 
for it authoriles to take unica ſaſina nunc ef in omni tempore 


„ 


futuro; and it gives this power not only tothe perſon in whoſe 


favour the charter is gi anted, but eu/q. predict. that is to 
5 | lay, 
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ſay, heredibus et afſignatis; conſequently, without any new 
charter, though infeftment had been actually taken in 
the perſon of the grantee, his heirs, , upon a. ſpecial ſervice, 
were intitled to take another ſeiſine, by virtue of the clauſe 
of diſpenſation. This ſhews, therefore, that the word unica 
muſt bear another ſenſe than the reſpondents” pur upon it; 
and imports no more than' this, that it ſhould not be nzce(- 
ſary to take mote ſeiſines thin one in; virtue of that diſpen- 
ſation ; but by no means that it ſhould be a prohibition to 
J / Winn ooh 
Indeed, it is unneceſſary to enlarge on this point, For tho 
the words of the precept may have been a little different in 
the two charteis in the county of Forfar, which gave riſe to 
the queſtions concerning the qualifications of the frechold- 
ers of that county, they were the ſame in the charter upon 
which infeftment was taken in the diſputed caſes from Lin- 
lithgowſhire. With reſpect to that county, tke Earl of 
Hopeton had taken out a charter of the lands of Craigtown 
and Ballencrieffe, and had conveyed parcels of theſe lands 
to the different freeholders, all of whom, in virtue of that 
diſpenſing clauſe, took infeftment at the manſion houſe of 
Ballencrieffe ; and the diſpenſing clauſe itſelf was in the fol- 
lowing words. Et nos volumus et concedimus, quod unica 
ſaſina, per deliberationem terr# et lapidis ſolummodo, 
nunc et in omni tempore futuro, capiend. per dictum Jo- 
* annem Comitem de Hopeton, ejuſq. prædict. apud mane- 
riei locum de Craigtoun, ſeu apud maneriei locum de Bal - 
lencrieffe, ſeu ſuper ſolo alicujus alterius partis, dict. ſingula - 
rum terrarum ſupra ſcript. ſufficientem fore ſaſinam pro o- 
* mnibus et ſingulis terris, decimis, jure patronatus, juriſdic · 
* tionibus alliſque ſupra diſpoſit. quamvis eaedem diſcon- 
* contigue et in diverſis locis jaceant: * quocirca, et cum o- 
* mni quz deſuper ſequi poterit, vel eadem objici poterit, nos 
pro nobis, et diſpen{avimus in perpetuum,” The precept 
ok ſeiſine was conceived in the ſelf- lame words with this 
diſpenſing clauſe, Ne ede Fe 
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After quoting the clauſe of diſpenſation from Lord Hope- 
ton's charter, the complainer need add little argument to 
prove, that the clauſe of diſpenſation, in virtue of which 
his infeftment was taken, authoriſed the taking of more 
mfeftments than one, as-both your Lordſhips and the houſe 
of Lords ſuſtained no fewer than four ſeveral infeftments 
taken in virtue of the diſpenſing clauſe jull now recited, 

As to the other diſtinction endeavoured to-be eſtabliſhed : 
by the reſpondents, viz; That, in the queſtions from Lin- 
lchgow=ſhire and Forfar ſhire the qualifications were in 
the form of liferents, which fell 3 conſidered as hur- 
dens upon the property, rather than alienations; Whereas, 
in the preſent caſe, they are real alienations. The complain- 
er apprehends, that this will be of very little weight with 
your Lordſhips ; for, the whole argument in thoſe caſes 
reſted upon this, That a clauſe of diſpenſation authoriſing 
infefernent to- be taken aſtet an alienakion; and, if the 
complainer is rightly informed; When theſe caſes came to 
be decided before: the houſe of Lords, that Right Honour- 
able houſe expreſſed their opinion, that ſuch infeftments 
were valid, even though there was a total alienation . of. the 
be, as wein as of che life. 

In the caſes from Länlichgow ſhire, a, ſearch of the 
cords was made ; and the following, among many ot 
inſtances of infeftments taken by, virtue of claulcs of diſ- 
penfation, were laid. before your Lordſhips. Seiſine regi- 
ſtered 20th Gctober 1746, r | Pe US. of Ar- 
gyle, ot an annualrent of L. 188: 8:0. effeiring | 
a aper fun: 4 Lend Sterling, — 4p - 
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proper parts and portions ot, and lig within che, barony 
* of Eaſter and Weiter Loudon, regaluty , thereof, and ſhe- 
: 119. | B - of + « 
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_ ©Callendar writer in Edi ; 
which was ſuſtained by the commiſſioners of. enquiry, 
Wben the York Building Company came to ꝓay this debt, 
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* riflom of Air. The ſeiſine is taken at the manor place 


of, Loudon, principal meſſuage of the barony thereof in 
virtue of the diſpenſation contained in the charter of 


Hugh Farl of Loudon father to che granter; which ma- 
dor place is no part of the lands out of which the annual- 
rem id une e eee eee 


* James Earl of Southeſk granted heritable bond, bearing 
©infeftment in his lands of Seigy, in Fife, for 10,000 
merks Scots principal, to the prineipal and maſters of St 
© Leonald's college in St Andrew's, who conveyed the ſame 


to Thomas Fordyce of Ayton in' truſt, for the behoof of 


© the Tork Building Company. who was: thereon-infeft at 
the · manor place of Kinaird; as being the place appointed 
©by the diſpenſation in the charter under the grear-ſeal grant - 
ed tothe ſaid company; of all the many lands, lordſhips, carl. 


. , * doms,' baronies, and others · that belonged to the ſaid late 
Earl of Southeſk, dated 11th · February 174. Lhe place of 


© raking che infeftment is in Angus: but che lands out of 
© which. the annualrent is upliftable, lie in the ſhire of 
Another inſtance much of the ſarne kind, is another herita- 
ble. debt due hy the ſame james Earl of Southeſł to Mr John 
nburgh, whoſe:heir entered a claim 


of Glare for intetting M Gallender's 


BY — at the ſaid manor place of Kinaird, conform to the 

diſpeniation contained in charter granted o them Febru- 
'*-ary 174 and the ſeiſine - upon that precept, which is re- 
giſtered in the general regiſter ot ſeiſines 230 October 
1744 bears, that infeftment was given accordingly at the 
ſaid manor place of Kinaird, in virtue of the iaid diſpenſa- 
tion ſo communicated dy che Tork Building: Company in 
* their precept of Cacao 
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charter of erection, therein mentioned, for 


bimſelf to inſeſt her; 
| * milfs, and other different tenements, but not in the above 


that in implement ot her ma 
a at the ſaid Manor 


FA. ' Melvil, following on a 


fig) 5 


* Seifine in favours of the Earl of Balbarras, of au aunnal- 
* rent, effeiring to IL. 144400 Stots, upliftable out of certain 
parts of the eſtate of Kinncul, therein mentioned proceed 

ing upon 2 precept of clave: conſtat, by the Earl of Kinnoull, 

to the Earl of Balcarras, as heir to his ſiſter i in the ſaid an- 
* nualrent; and the infeftment is given by earth and ſtone 
E = for the lands at the Mannor- place of Dupplin, in 
virtue of ee in charters of the eſtate of Kin · 
* nonll. 2 


«'Seifine-regiſtrated, 4th April rod in favour of Lady 


. Glenorchy, of certgia parts of the earidom-of Breadalbane. 
In this ſeiſine the procurator, baillie, notar, and witneſſes, 


are ſaid to have paſſed to the ground of che lands of theeart: 


dom of Breadzibane, to that place where che manor: place 


*of Finlarig is- ſienate, being the place a 


— s Aves by the 


in the Whole lands; and others contained in the faid carl- 

dom of Byeadalthane; with the pertinents, of which he 

"lands after: mentioned: are a part. The ſeiſine 
* upon an heretable bond of locality — 

* of Breadalbahe to Lady Glenorchy; wherein 


obi — 
lifetime; in ſuadey lands, 


Manor · place itſelf, to be holden, either an or de me, and 
meuats. And infaft - 
ment is given to her thereof} by eanth and ſtone allenarly, 
- of Finlarigu in virtue of the diſ- 

* penſations contained in his Lordſhip's charter.” 

8eiſine regiſtrated 3c? — n of * 2 

| Rennie: ſecond daughter of the deceaſed vir Rannie o 
1 directed on her ſervice as 
one of che heirs portioners of her father, by which infeft 
* ment is given to her of the ſaid lands and — of Mel- 
© vil comprehending mills and others therein mentioned, in 
* ſo far as extends to her part and portions, as jecond lawful 
* daughter 


e038.) 


_ © daughterjand one of the two heirs portioners, ſerved and 
 retoured of the ſaid deceaſed David Rannie, Eſgi-chen fa- 
ther; by which ſeiſine infeftment is given to the ſaid Mrs 
8 Janet Nannie, at the Manor place of Melvil, although no 
part of the manſion houſe belongs i hers. dar goes wholly 
. to her elder ſiſter as a praecipuum. if: | 
None of all theſe infeftments j be . on. che 
principles aſſumed by the refpanidents, ſor they are all, of 
them ſeparate and diſtinct from the infeftments given to 
the prop! ierors, or fiars of the lands z they could not, there- 
fore, be ſupported by the idea of the diſpepſation, operating 
directly in his favour,” and only conſequentially às to them. 
They d therefore fo: many arguments, - METAR: from 
praQice/ in favours of the complainer, and, at the ſame 
tinethew how hazardous it would be — from the 
Y6Arine eſtabliſhed hy the ultimate deciſious in the caſes of 
the freeholders of — and. Linlithgow thire, 
might tend to ſhake the ſecurity of the property 
'heges, which reſt /Upos en made! A the ar $4 
mon practice. * N 3 
Upon the whole, the comglaingr: err berg, thay 15 
ume deeiſion falls to be pronounced in hig caſe 
been pronounced in ſo many other ſimilar Agi 
ferent counties where it hatii bern decided; and, fo 
quence that he is intieled ta recover a decree ot our 
Lordſhips ordaining him to be added th: the: * of ee 
holders for the Rewartey or ge 1 N 
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